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UNITED STATES DISTRICT CQURT ¥FOR THE

' SOUTHERN DISTRICT OF NEW YORK.
- e ws W WE am me WE mR Wm . am B A R A dm e e x
JRSSTCA M. HILL,
' Plaintiff,
~agalinst-
GAM F. HARRIS, SAM H. HARRIS THEATRICAL
ENTERPRISES INC., IRVING BERLIN and
MOSS EART,

Defendants.

APPEARANCLS;

Wiss Patty 3. Ziil
Wiss Jessica ii. E1ll, i
Jitncsses on pehulf of Plaintirf, !
MeKRRCEER & LINK "
(Nalcolm B. Stark, zsq., of Counsel},
Attorneys for rlaintiff,

ORRIEN, DRISCOLL & RAFTERY,

(Benjemin Pepper, Esg., of Counsel},
Attorneys for Defendant.

The exmmination of witnesses de bene e€s556
beginning on the lst day of July, 1935, on behalf of the
pleintiff before me, Alfred ¥. Forsyth, Esq., & Notary
Public, for the County of Festchester, my certificate be-
ing filed in the County of New York, at my office at
70 Pine 3treet, City of New York, in the Southern Dilstrict

of Yew Vork in & certain suit now pending and undetermined

in the District Court of the United gtates for the Southem!
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rk in the district aforesaid, wherein
and sam.H. Harris, gam H.
Irving Berlin and

District of Wew Yo
IESSIGA M. HILL is Plaintirr
‘Harris Theatrical Enterprises Inc.,

Moss Hart are defendants.
IT IS HEREBY sPTPULATED AND AGREED by and

petwesn the atiornsys for the parties harein that all ob-

jeztions except as to form are resarved to th

a time of

trial.
TT 18 FURTHER STTPULATED that this testi-
mony may be btaxen down in shortpnand and transcribed by

Mlas cersrTude Esherhaus.

: PATTY S. ETLL, produeed on benalf of the

| plaintif?, heing first duly sworid, depoges and says as ; i

| follows:

3. Miss HLll, are you & sitizen of the
pnited States?

4., T am.

and where do you resids?

a1 glaremont AVENue, New York City. That

is my home addresd. uy professional address is Teachers
college, columbia Universi ty.

q. What is youT present ogeup
A though I am TS

ation?

professor of educat jon,

tiring voday.
dquea=-

And where are you a professor of ©

et tin g i e ———




" A. Teachars folloge, Cclumblia University.
Q. And bow long have you been associated with
Columbia Universify?
A. 1905 and 19086,
@+ That is from 1905 to 19067?

A. T went first for a short series of lectures

besause T did not want to leave my louisville work and they

called me back again, and it tock three times to make me

" willing to give up my work in Louisville - 1t was 1905 and

. 1906 when T came to stay.

.Q'

‘ Jniversity since 1905 and 1905.

A. Yes.

Js ¥hat were your educational assoclations
before that time?

A. 1 was princeipal of the Training 3choel

for Teachers in Louisville, Kentucky.
Q. When was that?
A. TProm 1887 when I entered the training

school and graduated in 1889 and took over the priazcipal-

ship in 13893. And the organization was called the

- Louisville Free Kindergarten Assoclation.

Q. 4nd how long were you associated there?

A. TFrom 1837, when I entered the training

ind vou have been associated with Columbia




class until 1905 end 1906, when I finally came here.

Q+» Where did you study for your musiecal oduca-
tion? | o

4. My sister Mildred, who wrote the musie, wes

the musician, and T was the writer of the words of the

G+ I mean where did you take your musicsal edu~
cation itself? '

A. Well, what musical education I had -- T
did not call myself a mpsician or a composer.

Gs DI1Id you write the music for the song "Good
Morning To Allr.,

A+ I wrote tae words to the sang "Jood Morning
To allm.

R+ Who wrote the music for the song?

A. Mildred J, Hill, ny older sister.

@+ When did she write thg music?

A. About 18892 or 1890. We were writing s0ngs

from 1389 to 1893. Now, just a minute -

@+ Where was it written?
A. ILouisville, Kentueky.
&+ Do you recall the address®?

A. 1109 gecond gtrest.

RS VR




was that your home at that time?
A. That was my home.
Q. 4nd who lived there at the time that Miss

Mildred Hill was composer of this song?
A. The whole family with the exception of my

father who was dsad. All the res? of the family were living

there at that time. My mother and five sisters and broth-

ars.

3. And these five sisters and brothers includ-

od Misa Tessica M., H1ill?

A. Yes.

e+ Was the tune original with Miss Mildred

1 Hill,
MR, PEPPER: I object to the form of the

guestion.
A. Yes, absolutely.

2« Will you state the cireunstances surround-

ing the origination of the tune.
j A. The songs for children at that time were

of two types. One group came over fram germany collected

by Froebel nimself which were 80 pAOT both musically and

| judged from the standpoint of the ability of the child to
Ferst
The seooad

sing, that it was necessary to discard them.

attempt to lmprove ugon that was by a german family by

the name of Hailmann, 1f I renember correctly. They did

g
!
|
!

|
:




8.

not create their songs. They tried fto get good music but
it was notfitted to the 1dea and the emotions in the song
nor fitted to the musieal ability of young children. When
my sister Mildred and I began the writing of these songs
(referring to "Sohg Stories for the Kindergarten') we had
two motives. Onea was to provide good music for children,Thd
gsecond was to,adapt the music to the little chlldrs limited
ability to sing music of & complicated order. Alsoc, we
wished tﬁe sonz Lo express the 1dea and the emptlons
embodied in the words and these two things were absolutely

naw at that time. Now, does that answer all you want to

xnow? i

Q. 7You haventt as yet told us, Miss Fill, the i
| date at which thils ook place,

A., Ly memory is a little vague as to the particu-
lar year but it was bound to be between 1889 and 1893,
when these songs were demanded by the public for publica-
tion., We did not write them for publication. We wrote ﬁhemé
for the group of children I was teaching and they were so
superior to any other music in the market at the time that
the public demanded the publication end they were published
and put on exhibit in the Worldts Fair in Chicago in 1895.

Q. Was that the World's Fair in 1393 or 18957

1893.

A.




Q. How long would you. say that you apd Miss
Mildred Hirlzworkud on the particular song "Good Morning
To A11l™ before it was sumpleted. |

A. It was one of the earli&st of the group
and for that reason took longer to work out with the chil-
drenp. It would be written and I would take 1t into the
school the next morning and test 1t with tﬁe little children

Tf the register was beyond = the children we went back home

L .

At night and altered it and I would go back the nexi morn-
ing and try it again and again until we secured a song
that oven tne youngest children could learn with perfect
casc and while only the words nmgood iorning To ALLY™ were
put in the boos we used it for "Good-bye to you™, "Happy
Journey to You", "Happy Chrisinas to You®” and "HAppY ew
vear to You", "Happy Vacation to Tou® and so forth and

80 on.

Q. Did you also use the words "Haupy Birth- .

day to You".
A. TWe ceriainly did with every birthday

calebration in the school,

. Did you write the words for this particuq

lar btune of "Good iforning To All", Liiss Hill?
A. I did.
4. Had you at that time also written many

other verses 1n conjunction with the words which appear




in the edltion of "Song Stor. 3s for the Kindergartenw,

published in 1893.

A. TYos, we were writing them.practically
every day. '

Qs Now, lLlss Hill, d4id you %rite the words
before the musié wag wriltten for the pafticular sang?

‘Mr. PEPPER: I obJect te the form of the

quest ion.

A. T did. I was at work with the e¢hildren.

I was a teacher, My sister was a comnoser and a musician

T would write the words of the song and then, we woulcd

20 home and sit down together and wori Jut the music

that fitted *t-e ne8ads of littie children.

S And with particular reference to tne song

rood Yorning 7o Allr, after you had writter the words

did you work on th2 music with your sister?

A. Yes.

Q. And 1is this a copy of the music as you

firally prepared it for the particular song "Good Lorm-

inz To A11"?

A. Yes, ttzls is the final form {referring
to 7351z Svories for the Kinderzarten®, published in
1893) -

1R, STARK: I ask thaet this book m"Song

3tories for the Kinderzartenm" te mariced Exhibit mA® for




Q.

identification. _

Q- And during the time that this p_articular'
song was being written, did you use the various lyries
in conjunction with the tune while you weré working with
the chlildren?
MR. TEPPER: I object to the form of question.
1 A. We certainly did. '
3. Miss Hill, 414 thﬁsétdefendanta or auy
;i of them ever request OoT procure your consent tg the publici

rendition of the tune rgood Morning To All™® in a produe-

tion known as "A3 Thousands Chesr"?

A. 1fsver.
f i. Did you ever ratify or caorsent to such

rendition b7 tae defendants or any of them?

i
i

b A. I did not.

2+ Do . you receive royalties for the publie
preseatation of your copyrighted song from the defendants
or any of them? |

A. I 4id not.

3+ Do you receive royalties for the nublie
presentation of your copyrighted song fram others than thqg
defendants?

R, PEDPFR: T most sertainly object to

that juestion as not coming within the scope of this

examination.

gy PO




A A+ I have not perscnally received it. I ean

not speak for the publishers.

Q. Miss Hill, when you were working on the

I yanusaript with your sister Mildred and you would suggest
| to her that an interval was not perticularly apt for the

children, would shs then work out another interval on the

! piano and present 1t to you for your ¢.X.%?

A. 3he did, to be followed by trying the re-

yision with the children the nex% morning.

e And then, you would go bacx

parcicutarly zoced and do the same
A:L' Yes.

Qe And your sister Mildred wrote the nusic

on she meauscript as she went alongz?

Q- And the Tinal mamusceript as you prepared
1t is the music that appears in this exhiblt({referring to
the new odition, revised, illustrated and enlarged "Song

stories for the Kindergarten”, Renewal Registration No.

5771},

MR. PEEPER: I object to the form of the last




Yes,
CROSS EXANINATICON BY MR. FEPFPERR;

Ao

Q. Miss Hill, youn ware aékad before where your
sister Mildred received hér education, I do not think you
answered the question. Would you tell us now?y

A. My sister Mildred? She received her musiecal
education rirst in my fathert*s own school, which wes
one of the early educat ional erforts for advahded éducation
for womenkzgriouisville, Kentucky. The mme of the insti-
tution was Be;ﬁood seminary, just outsids of Loulsville, Ky.)

in a 1little place called Anchorage, Ky. Her teacher was the

professzor of the Devartment of Muslc in my fatherts college !

and Lls name was Kohnhorst. Later, she studied with i
various :musical instisutions, particularly with two out- i
stending leaders in musie in Chilcago, Tllinais, one was
calvin Jady, and the other Xr. William Tomlins, who had
charze of the music chorus of the children in the Jorld's
Fair in Chicago in 1833, She received her diploma from
therce And thé ather many places where she studied
harmony and counterpoint are too varied for me to glve here
but those two were the outstanding teachers that she had.
Q. 'Then, Mildred 111l was your sister, was
she not?
A. My older sister.
Q. And what 1s the relation between Mil=
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1a.

dred Hill, yourself and Jessica M. Hill?
A. Sisgters.
Q. Alsc a sister?
- A. Yes.
Q. Then this song that we will Tefer to as

*cood Morning to All" was written, iv 1s your testimony

that it was written sane time betwegn 1389 and 1893 and,

as T understand 1t, you wrote the words first. 5
£, I wrote the words first.
3. And those words were:

*"Gocd Moruing to You,

; Gocd llorninz %o Vou,
30ood Morning Dear ‘Teacher,
I good Liorning to All."

A, TYes,

Q. And, having written those words, you
raquested your sister Mildred to devise some XKind of cor-
rect tune to go with these songs, is that right? é

A. To expres3 those words and emotions and i
ideas Titted to the limited musical ability of a young
ckild.

3. And she d4id write something after that, |

is that right?

............




Qs 4And it waa tried eut im the classroom?
A, Te3.

-

Q» And we believe that you testifled that you

made some contribution to the revision of that music?

A. To the what? '

Q- Revision of the musis.

4. Qut of my experience with the childrem, if
the register was too camplex or too great for the'young
child, then, we went back at night and revised and exper-
imented, and revised and experimented.

%- And that went on for a cansiderable length

of {ime?

i, TYes.

product of your combined erforis?

A. Yes, it was.

that your experience with the children contribduted as

much to the final tune that was available as your sisterr's
musical training?

A, Yes, though she was the musician and I,

if 1t is not using too pretentious a word, was the poetess.
Q» 4And what has been your field at Teachers
College, Kiss Eill?

A. I have been serving as Director of the

L+ S0 that the final work that resulted was the |

3+ 4nd, 1t would not be unfaix would it, to say




14,

Nursery School Kindergarten and Pirst Grade Rducation
since I think about 1908, when I was made director,
| Q. I believe you heve the title of profes-
sor?
A. Yes, and now, I am retiring, Thisg
morning T retired with the emeritus, which has only heen

. N Ll
given to a very few menﬂconnccted with the college.

Q. Now, did your song "Good Morning To All"

achieve any popularity in this country?

MR. STARX: I object to the form of the
quest ion.

A. Tt did. The whole book did, becausze
oY 1ts slmplicity as compared with precedinz efforts for
sonzs Tor children.

¢« Well, now, 31d it obtain any extensive
popularity - that particular song?

A. Yes, because it was cne of the simplest.

Qe And has it been sung very much in %his
country?

A« All over the country.

4+ Were you as one of the joint authors
interested in noting its popularity?
17 obJect to the form of the

MR. STARK:
question.

A, Well, I was never a money grabber. T

i
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WAS8 more interegted in educatlon than I was in she money
side of the thing but I was interested inpofar ms.1t abso-
] lutely met Iittle childrents needs and_was.used' universally
i and pedagogically.

_,' Q- I am surs you were. And it came to be
sung practically in all kindergartens?
_ A. \Absolutelj'.
Q- And the children of the past thirty years,
f? shall we say, who have grown up have been singing "Good
_f. | dornlnz to XLL” ever since the book was written? : f
. ]' A. Yes, l|
2~ And 1t hasg elso been sung by others than f

ichildren, lilss Hill® !

i A, Tell, always in our teachers' conferences,

or if we had a dinner,and at teachers' festivities it was |
L

i sung by the adults even if the children wers not present,

R+ And has 1t ever c¢ame to your attention

in the past thirty years where it was sung at scome, shall .

we say, some c¢elebrations, municipal celebrations, or any |

__ other kinds of celebrations?

{ A % our teachers' sonferences, yes. |
 _ Q- No, but I mean at others. ll

A. I don't think I ever heard 1% sung myself
except when I heard it sung in "As Thousands Chesr®, T

would read in the newspaper that on President Roosevelt's

|
|

|’
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Birthday it was sung, and I know it has heen sung &t din-
ners for adults, but I never heard 1t personally sung that
I can remember for anything except educational ‘eopferences
except when I hesrd it aung =« T

Q. Irreapecti#a of whether you had heerd it
personally or not, 4id you know that it was belng sung
genarally at various kinds of celebrations?

KR, STARK: I object to the formof the
question.

A. T knew it was being sung dut I did not
gonsider it my own affair. I expected the publisher to
lock after that end of it.

A. Apd you knew that it was being sung just
as extensively before 1921 as it hes been since?

IR, STARK: I object to the question.

A+ I dont%t think 1t was sung except with
children and at esducational conferencas until after that
date.

q. Until after what date?

A. TUntil 1921. 7T don't know why bul I
vnow that after all large confsrences orf teachers as we
broke up the meeting we would sing rGood = to Youn.

%- Well, has the song achie;ﬁﬁ any greater

popularity since 1921 than it nad prior to 19217

i. Outside of education T think that 1s true.
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As far as use with children and tesachers was soneerned,
no; always popular with the children anh the teachers.
- Q. Do you know of any ocsasion prior to
1921 at whioch the song with any variation of words was
sung, any kind of festivity, celeﬁrétion,'ror*entrance to

which an admission charge was made?

A. That is a question T can not answer;
I do not kKnow.

2. Did you know that prior to 1921 your son¢
had been published in many song hooks? ;

IR. STA3IX: I object to the form of that
queast ion.

A. £s nearly as I can answer tnat, T g0
pack t0 the statement that I was mueh more interested in
the education thao I was in any use that would be made
oT my song and for that reason if a publisher would write
me and sey that somevody wished t6 use this song in China
or Japan and sald he was willing if eradit was glven at
the bottom of the page for the publishars and authora, :
1 was more than willing.

Q. Well, is 1%t trus, Mis3z Hill, that this
song "Good lorning to 11" was published 1n song books
for children by various publishers, crediting you and

your sister as the suthor and composer without any per-

mission and without any correspondence with you, 0 your




publigherg?

MR. STARK: T objeet to the form of the
question. '

A. HNow, that I can not anawer. It would
naturally only came to me when t}:ey asked pemiss ion.,
whiech I readily granted. : _ | _

Q. 7You, as a paréqn interegted in the ed-
ucation of children - you were interested in the Biuca-
sion of young children, I assume - did you make it your

ousiness to be familiar with sonz books published for

young children?

&« Yss, espesially those in this caintry.

<+ And did you stvate .hat you did not
find song books published by publisaers other than by
Clayton F. Summy & Company which contained this song,
nGood Morning to Allwe Toll, let me ask it more simply:
Did you or 413 you not come mcross sons books published
by publishers other than by Cleyton F. Summy whlch contalnd
the song "Good Morning to Allwe

A. Vith my permission, no - I shoulgd
think you would have to refer that t0 the publishers

because they kept & very close track on it peraonally so

Shat I cantt Lell you that,

QR+ And the fact of the matter i3 that you

were not interested in thate
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A. I was not interested in anything except
the reel welfare of ehildren educationally. fThat was my
main delight.

Q. And you were pleased so to 8ee and know
that your song was being used?

A. With the cxildren,yes, and at teachapst
conferences. But, otherwise, I did not know anything of
it,.

@+ And vou were entirely willing that 1t
skould be used as BXtensively as possible with childrens

A. In training only with permission and
Tor educsbional use, 7€5 ~ whers the ciildren were simply
singine it,

& My question 1s that JOou were pleased
that it should bs used as extensively as possible witr
the children.

A. ¥ith the children, yss.

Q. Did your sister Jessica 1, Fill nartiei-
pMeintﬂemﬁtmgoftm$sm%3,

A. she would often bs present when it ™3

belng revised, but she wag mueh younger than my sister

Mildred and myself and though she was a ginger at the time

she was not either a teacher or a composer and could only

enter into the zeneral interest of the family in improv-

ing music for young child=en.
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G. Prior to 1393 had these songs that you wrote

baen reduced to writing, Miss H111?
K, In maopuserlipt, yos.

Q. Memsscript form?

A. Tas.

Q. Now, at that time, betwean 1887 snd 1893,
you were principal of some school®?

A. In 1887 I entered the tralning ¢lass and I
became director of that same gschool immedia tely after
my graduation in 1889. mhen I became principal of the
wnole Sraining school in 18%5.

G- Now, this wWas a school in which av least

one dzjyartment was devoted TO the training of young ladies

to bocome xindergartners, and this song Was OLe of the
songs that was used in conngction wita the training ol
windergartnars?

A, Yes.

Q. And this sopg wad taught to the young
ladies in tralning.

A. Yes.

G. How was it taught 1o them.

4i. Verbally end by note, both.
5, Were they surnished with any copies cf

it? _
A, No. They ecould only get 1% verbally




unti] it was published in 1893.
Q. What 31d you expect tlem to do with it

arter you had taught it to théﬁﬂ _ ,
" MR. STARK: I object to the form of the ques-~
tion. o

A. Wy, I expectsd them to use it for educa-
tional purposes with foung ¢hlldren.,

@« You anticipaﬁed thét they would do that,
didn't you? |

A. T did.

Q&+ And, in fact, didn't you intend that they
should do that? Teach it %o other caildren in thelr
other classes?

A. I wrote it for that purposs - for the use
of young echildren of the xindergarten age leval,

Q. Now, these young ladies whom you werae
training - when they graduated went out to different
schools, didn*t they?

A. Yes, but by that time the book had been
pubtlished.

&. Well, now, you becsme director of this
particular department in 1889.

4. 1889,

S+ I think that this was one of the firasi

songs that you wrote, and it was 2 two year ccurse?

e ——— -5__‘_ |




A, It was a fifteen months caurse and then
1t became & IWO year course.

Q. 8o that some of thése young ledles
were leaving the school aboub 1891, weren't they?

L., Yeas,

Q. And they knew the song?

A. Ye3,

Q. And 1% was your expeotation and inten-

tion that they should geach it to the children in the

sehools where they becanme teachers?

! A, It was 00y expectation, yes. It was !

written to nelp to do a siece of sducational WOTK.

4. About how many teachers in traianing
for kindergarien work would you Sa&y zrajuated frau this
achool between 1889 and prior to the tall of 13957

A. The training classes were very small.

o Yes, 1 would imagine SO« .

A. T was a membef of & class of six. An&

the classdaid not become large until aftver the world's

reir. AR educat lonal exhibit which was made at the world's

7air made that training school qulte Pamous. The clasaes

were very small - I doubt if we ever had more than ten

or twelve. That could be looked up, but I don't -

Q. Well, would you say that before the |

fall of 1893, not more than fifty, probably thirty-five?




A« As nearly as I can ramember,

Qs Now, these young ladies who graduated

Tfrom the sehool, did they go out and become kindergartnorss

A. Yas.

Q- When you taught them thig song in your
class you taught it as one of the songs that you had de- i

vised particularly excallent for the use ofr ehildren, is !i_

that rlghte ‘

| 4. Yes, ! irﬁ

%+ TWhat restrictions dig You place unon ;

1ts use when you taught them? :

| I.R. STARK; I object to the form of that

| quest ion,

A. They did nct possess the manusceript.

%L 3. Well, thevy xnew thet? ; f 1
4. They knew they nad to depend on thei r | | B

ovn ear for the use of {t. _
Qe Of course, it is not a tune Wwhich is f i

difficul t to remevhar, ; I
A. No, not at all. ; [

€. But they then thouszht there was no re- ! .

siriction placed upon %their use? ﬂ
MR. STARK: T objeet to the form of the |

question.

A. DProvided it was witi children and teach-




24.

Qs well, now, Miss Hill, I .just want to be
gure that we et the answers to my questions, and T want
to know whether you had 1n the course of your teaching

actually said to any of vour young lacies there, "Now this

song is to be used only with childrenwe

MR, STARK: I objest to the Torm of thae

question.

A. Thay were told speclifically tha=z it

aust never appear in print, that the book would be b=

lisned and tha® they cauld not even rrom IM8LOTY

dow2 and publish 1t. Tt was purely a natter of their

!
mdsical memory. i
%+ They zad the unrestricted right te

teach 1%, didn't trey?

MR. STARK: I object to the form of the i

guestlon.

A, It is hard To answer that because wa

were not trylng to vrotect ourselves in any way excent as

to publicavion at that time,

REDTIRECT EXAMINATION BY iR, STARK:
Q- Miss {ill,

on or about Junuary 3,

1927, did you, through your publisher, Claytoa F. Summy

Company, file a renewal rezistration for copyright re-

write it |




glstration

washington,

dasoribed'as a book entitled

gehooln™?
my nemncry¥e.

right?

tion certificate certified by the congressional Library

of america

song bcook envisled n"Song StOries for

pe marked mxhibit ™C"™ 10T jgensificaticn.

on%o the maneserint

nGood Morning O ALl™

when my old home

died, June

pumbers of

No. 20441 with the reglster of gopyrights,

D.C., under Renewal No. 38618 for the work i

ngong Stores for the sunday

A, I did, as far as T remenber that is
Q. And are you now the owcer of that eopy-
\m. S7ARE: 1 will ask taab this registra-

tec rarxed IZxhidit nzt for jdencification.

goaaY: I will ess thas the copy ol

iR,
e Sunday School™
3. iss 4i11: Who actually transcerived
+ne music for the particular SONgZ

as it was written?

A. XMy slster Milared J. Hill.
3. Do you wnow where the manuseript is? i
A. T do not, for the simple Tresasonl that

was broken up, when my two sisters

and September 1815, we jeatroyed untold

manusceripts, letters and papers.
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Q. Miss Hill: DId you 890 the show called |
nas Thousands Chasrn™? : ' ;
A. I saw the last matines performance in

New York. _

Q. And is thls a progranm of that particular
show?

A. TYes, it 1s.

M. STARK:; I ask that this nrogram be

marked Fxhibit np* for sd2ntification.

g3+ Do you racall in that performance a cers:
tain skit which was called on the program "World's

=galtlhilest han gelebrates winety-Fifth Birthday”?

A. I do.

e Do you remanber the date on whieh you
saw ard ancard the performanca?

A. T cantt give you the sxact date but T ;
wnow it was closing 1in New rork that night and I want é
o the matinee perforuance that afternocn.

4. DO you v enember the month?

A. I do not.

3. With reference to this particular skit
I have just refarred to, 4id you hear any sonzs SUIE
dur ing the performance of that sxi®?

A. T did. i

Q. At whad part of the skit Was it sung? !




a7,

A.

Q-
sung?
A,t
(4
sung fron the stagse
A
wore the words.
QG
;':
A
| -
i X
- . music was that was
g
o A
F this song book {(ref

Q.

staze exactly the s

A.

3.

A.

-
f,

1 “inaily written by Milss iflidred J.

view the performance.

1t was sung when the 11t 1s model of

padio city was presented to the person impersonating John

De Rockefeller the elder.

Did you recognize the sag that was

T certainly did.
Do you remembeT the words that ware
at that time?

The *"Eappy pirthday to Youw, etc.,

pDid you recognize the tune?

1 certainly did.

will you tell us what the
sung from the siags.

1t was the rusic as 1t appears in

erring to Exhibit "A" for jdentification).

And was that music as sung fram the

gme 1in tune as
wall?
1t was.

And as published in that particular

Exhiibit AT for identification?

TL WasS,

pid you buy & tieket in order %o

T 3553
Tk e

the song which was orig-

twune and the

F-

£ w

[ —————
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Miss

behalf of the plaintiff, being firat duly sworn, deposes

and says as Lollows:
Miss Eill, are Fou the plaintiff in thls

Qe

action?

Q.

patty 3. £111?

college, columbia gniversity,

June.

)

o, ®

with Columbila yniversity?

A,

a astudent taere for about

i

J‘io

JESS ICA M. HILL, a withessS produced on

I am. ‘
Are you a citizen of the United states?

Yes.

“here do you reslide?
o1 plaremont Avenue, New York city.

Do you reside wlih your sister Miss

T do.
What is your present ocaupation?

T have Just e rotired fran Teachers

onc year, retiring last

and for how long had you peen assoclated

I had bech teaching thepe sincs 1912, and

three years berore that.

What subject did you teach?

T taught English literature and ©aupo-~




Q. Were you assoclated with any other edu-
cational institutions as a teacher or proféssof prior to
the time that you so became associated with Coluzbla
Dniversity.

"A. To, that was my first teaching, first
professional work. '

Q. Where were you living during the years
or 1889 to 18937

A. At 1109 Second Street, ILouisville, Xy.

2+ And in the same house with you were
Tour two sisters M%}dred Jo Hill and Patty S. Hill?

g: Ass.other merbers of your family?

A. T=zs,

s« D¢ you recall ay that time seeing and
hearing your sister iildred J, Hill working on muslc for
children.,

A. YVery distinctly.

%+ DO you recall in particular the song
*good Horninz to Allng

A. T do.

Q- Will you state the circumstances as
far as you can remeanber surrounding the origination of
tha t tune?

4. TYes. Now, you must remember I was

only fifteen at the %ime, fourteen or fifteen, and that Ig




wes notv interested in education and tha therefore I hed
no conagction with it whatever except as a gister who
was immensely 1nterested in the suscess of her itwo ais-
ters in writing a book. I remember VeTy distinctly that
this particular song had a great deal of attention.

They wanted %0 pake it so simple that the smalleat_child—;
ren aeould learn‘it and leern it rather quiokly and they
wanted to make 1% sxpress this greeting, this oourteoué

greeting just as clearly as they could for small children,

and a great deal of work Was to he done with that song,
aften I belozg present not in an advisory capacity but
unofriclally standiinz at tné piano and singing 1t to see 5
17 1o was @ zood simple SOLZ for omaell chilaren.

S Did you sing many lyrics ¥0 the tune?

A. I remenper particularly #oood uorning TO
Allr  And 1 renenber "HapPy Pirthday to’kii“. These
aTe tne two that impressed me most. I may have sung,
Jou LDOW, tnese others, bub those are the twWo that ¥
romemnber, i

e Will you describe to us if you remember

any one OT the incldents dquring which ¥ou gaw your IWO ;
sisters worxiag on this particular sO0&e

A. I saw 1t SO often, Mr. Stard, it was 80

often werked over to make it slmple enough. 1T would

have been easy 10O make 1% complex but vo get 1t down S0
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simply that 1ittle bits of children could learn 1t caused
a good deal of work on it.

Q. Well, will you describe %o us one
particular incident or one particular hour of work during
wileh your two sisters were at work, thatb is, tell us
what Miss Mildred Hill #14 and what Miss Patty Hill did.

&, Well, my sister would be at the pianc

playing it and my sister patty would often say to her
that the children did not sing that iﬁterval weil. I 1
can renember that. Naturally, T dontt remember &ny !
one hour becauss I was fifteen and that is, how many
years agzo?  {ou can tell how far bacit, about foriy-one
or forty-iwo years. Well, ngturally, I was a youngsher.,
I was 2ob% interested in the educational aspect but I was
immensely intereated that ny Two sisters were writing
songs. That was a tremendous event S0 me.

Q. Well, when [’iss patty Fill would
+tell your sister Lildred that a varticular interval

was nou particularly apt for the children, what would

Miss ildred then do?
guL
4. She would write Baok the notes
in an even simpler fashion and they would sry it right
then and pass upon it as to whether shat was a more .
childlike thing - the whole thing was so get it childlike,

3. Will you tell us what is an interval?®




b

H B §

s
L il
@ i 4. TFroma tob, btoc, c tod, e to H
» f :
¥, o ffo g, referring to the notes on the musical scale,
% not to the letters of the alphabdety. i=
: //’ €. On or about September 3, 1921, did !

e .
! you through Clayton F. Summy Company file a ranewal

e T T e

registration for a copyright No. 5997 with the Register

e

of copyrights, Washington, 7.0, under Renewal Nos 190437

© A. Yes, I remember signing 1%.. i
; Q. Are you now +the owner of that copy—_ -h
 rigntd i ;

A. T am. : E

-R. S7ARE: I ask that this renewal

regissration for a copyright fo. 5997 with the Register | I
: !
5T coonyrights, Tashington T.0- under Zenewal Ho. 138045 : |

pe nmaried Bxhibit nE" for identification.

. 3. On or about tae 9th day of
Jamuary, 198+, did you thiraugh clayton F. Summy company
f£ile a renewal ragistratior Tor copyrizit No. 24260 with

the Register of gopyrights, Tashington, D«Ce, under

i
|
‘J . i 1
. ﬁ Renewal No. 257719 !
i ;
) ! A. T remerber signing 1i%.
i
| L. Are you now the ower of said
} . |
E copyright? é
| ;
Y i, Yes. |
g }
|
i !
el S |
¥ _ )




MR. STARK: I ask that this renewal regis-
tration for Copyrighit Wo. 34260 with the Reglster of
Copyrights, Washingtan, D.C.,under Renewal No. 85771,
be marked ZTxhibit wF" for i1dentifieation.

Q- Did the defendants or any of them re-
quest or procure your consent to the publie rendition of
the tune "Good Liorning to All" in the production "is
Thousands Cheer”? |

L. Yo.

MR. PEFrER: Mr. 3tark, isn't that covered
by the nleadlings?

IR, 374aRX:; Mo it is noy.

¢+ D1id you ever ratily or comseal to such
rendlvicn by the defendants or any of then.

S HO e

1
H

%+ DO you receive royalties for the public !

presentation of your copyrighted song froam the defendants:

i. o.

w+ DO you receive royaliies for the publie
presentation of your copyrightsd sénz Irom others than
the defendants?

A. VYou mean that particular song? 1 re-
ceive royalties rezulariy fror my sister's songs for

adulivs. They are popular and I receive royaltles from

snoge adult sonze from the publishers,
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LS A

3. Do your publishers recelve royalfiéahmgr';

the public presentation of this copyright? S

\R. PEPFER: 1 Objdct to the form of the
gquestion. | |

A, I don't know. :

Qe ‘pid you see the show nis Théusand Cheer®?

A. No, I did not. I don't know whe ther I

should say this or not, but I really would like to say

I would not go to ses it because I knew that my sister
Eildred had written that 1in such good faith o0 be sung by 3
small shnildren in educational institutions and I did not :
want 0 see it sung in tiis connection and I had been told
thas it was veins sung,and waen =y sister went, I refused

to ¢o with her. »

CRO53 EZAMINATICH 3Y MR, FIPPHER:

Qe TYou described beforTs, Miss will, how your
sigter i-ildred and your sister Pattiy were working on this

song that we were calling #qood Morning to All". lLilss
patty would comment upon the interval that was not gqulte

rizht and they would then together sit down and work out

a new lnterval?

A. Yes, may I add to thal, that oy sister
i7ildred often went into the kindergarten and heard the

!
!
i

children sing it, using her own judgment.

§. Yes, but what I am asking you, Miss Hill, i
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i3 that you saw both sisters sitting or one sitiing and
one standing at the piano together working and rei.orkg,:ng o
the chords, ls that correct? _ “ i .

A, Idid - for simpllcity. _ . _ E

Qe And you are prepared Lo state are you pot 1
4 that thils melody was the couwbined work of |
botn sisters?

4. In this sense, that my sister Patty »

wrote the words, my sister Mildred wrote the misic, and

. that they worked tozether on it im trying to get 1t

i suited for %he voices of children.

5. waell, what I an trying to get 1s a

simple answer 10 my question. It is a fact then thatb

1 +his melody that we are talking about 1is the canblned

; product of ine efforts of Miss iildred Hill and Miss

ratty Hill? E
VR. STARK: I object 30 the form of the

1 guestion on the ground that i1t has already Leen answered. I

A. It 1s.

e Isnt't it also a fact, Mlss Hill, that a

song "HapPy pirthday to you™ has for many years been sung

genera lly &t a1l birthday celebrations?
JR. STARK; I objlect to the form of the
guestion.

K. I have no way of knowing. l

——_ Sl s e e m—— ¢ . [ ——
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Q: Heven't you heard o freéghent iy suhe?
#. In kindergastens, yes, bu¥, as I jvai' |

not a kindergartner I did mot hdar it sung at the om*#m-

i

tionmand ct‘ni‘aranaes at which my- sister ai‘beadod an’d

at which she did,hear it. T have heard i1t sung in kin_der--_

gﬂrt'ns. Oft&n. ) . [ 1 >.‘.'__Z "' i PO _-"I ! . RV .

_ _ Q. Did your l;ister Mildred HEY) laéve_-a.

will® ' . - - D . SRR

MR. STARK: ‘I cbjest to ths form of the
ques tion and as. not coming within the scope of this
particular examination.

A. My broither Wallace attended to all
that and I can not renember as he j00k care of everﬁhing.

&+ Your sister died in 19177

4. 1916,

¢+ What monthy

A. June O, 1916, that is, Mildred,

Q¢ And where dld she die?

A. 1In Chicago, at the home of my brother
Wallace.

Q+» DO you know in what manner or legal
form her property was disposed of? |

MR, STABK: I objeet to the form of the
queation, and further, it does not come .within the scope

of thias examination.




g; T 4o not. beagu;e uw'bwothor Wallade
attended to evargthing antil Jnsﬂ’berora hla ‘Qeath.
Cuo Qe Po you reeall the addra;a or your
prother wailaco ip'Chicago'ht fhi timﬂ 6; ur “s1ster

.o :
. ...r’. . o

Mildred's @eath?. i | . |
ﬁ. STARK: 1 Object.l o the’ ‘.El'prm of the

quest ion. o o w#vﬁkh”" ;
L. T can teli yourﬁis_busiﬁess‘address

bacause that is where T wrote.

Q. Did you know his residence address? -

A. TYes, but 1t has slipped my mMAUOry.
I heve to - 2931 ~alumel Avenue, chicago. But I always
wrotc to his office. I can give you that number.

3. And his business address?

A. 105 so. LaSalle streat, Hill, Jolner
& Company. That is where I always wrote.

Q. ARd were these addrassas the same av
the %ime of his death.

Ae Tsa3.

Q3. And whon did he die?

A. Ue died in 192%, April Sth.

MR. STARK: I will ask that a copy of

the new edltlon, revised, 411lusirated and enlarged “Song

1
r
i
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STATE OF NEW YCORK
59:

COUNTY OF NEW YORK

1, Alfred §. Forsyth, a Notary Publie, in and for :
the county of Westchester, State of Kew York, my cartificate

" being filed in New York county, duly commissioned and quali-

fied and suthorized to administer oaths, and to take and
sertify depoaitions, do hereby certify that pursuant to the

" notise dated June 17, 1935, issuad and served in the civil

cause depending in ithe pistrict Court of the United gtates
for the Southern Dlstriet of New York, wherein Jessica M.
Eill is plaintiff, and Sam He Harris, Sem H. Rarris Theat~

' rical Enterprises Inc., Irving Berlin and Moss Hart, are

defendants, I was attended at my oftice, No. 70 Pine Street,
in New York City, by MeKercher & Link {(Melcolm B. Stark,
Esq., Of Counsel), atiorneys for said plaintiff, and

also by QOtBrien, Driscoll & Raftery {Ben jamin Pepper, Esqe,
of counsel), Attorneys for Defendents Sam H. Harris and

sam H. Harris Theatrical Fnterprises, Inc., on the said
days and dates herainbefore stated: that the aforemen=-
tioned witnesses Patty S. Hill and Jessica . Hill, who
were of sound mind and lawful sge and were by me First
carefully examined and cautioned and duly sworn, did testl-
fy the truth, the whole truth, and nothing but the truth;
and they thereupon testiried as is above shown and that the
depesitions both subsceribed as above set forth were re-
duced to writing by Miss sertrude Zsterhaus in ths pres-
ence of the witnesses themselves and from the statements

of them, and were subscribed by the said witnesses in my
presence, and were taken at the place in the aforesaid notice
gpecified and at the times as set forth, adjournments De-
ing had or telken from day to day as provided for in said
notice, and that all was s©O dona, written and signed 1in the
presence of said sounsel for said plaintliff and defendants.

I further certify that the Ireason for taking
said depositions was and is, and the fact was and is,
that both of the deponents iive in Wew York City and are
ancient and infirm. That I am neither of Counsel nor
attorney to either of the partiss to said suit, nor ine
terestod in the event of said cause, and that it belpg im-
practicable for me to deliver said depositions with my
own hand intc the court for which they were taken, I
have retained the same for the purpose of being sealed
up and directed with my om hand and speedily and safely

e - et o e e o e grAT—— L R T T {
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:"ﬁnmﬂad ‘4o the sai
to r.m’.n undof my aea

at ll« __qu 0

1038
y on thia

d oourt :tor which 1t was taken, and* -
1 until ’they are opened. *

tmd seal as auah Rxnminir e
/ A day of .July, 1935. =

ALFRED 8. FORSTTH
MOTARY FUBLIC, Wentchester County
K. ¥, Co. Clk'a No. 48 Reg. No. 6 F 494

‘Terin expircs March 30, 1936
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